South Africa’s New Plant Breeders’ Rights Era: What Innovators, Farmers and
Investors Need to Know

By At van Rooy - Plant Breeders’ Rights Expert - KISCH IP

The sweep of South Africa’s innovation story rarely centres on agriculture, yet no other
sector so directly ties intellectual property to the food on our tables. On 1 June 2025 the
country ushered in a new legal era with the commencement of the
Plant Breeders’ Rights Act 12 of 2018, followed two weeks later by the publication of
detailed Regulations. Together they repeal and replace the forty-nine-year-old 1976
statute that had, until now, governed the way new plant varieties are protected,
commercialised and policed.

For plant breeders the change promises better and longer protection. For farmers it
recasts the delicate balance between innovation rewards and traditional seed saving
practices. Forinvestors, development agencies and the wider public, it signals that South
Africais aligning itself with the 1991 UPOV Convention - the global gold standard for plant
variety protection - and is ready to compete on equal footing with the European Union,
the United States and other advanced agricultural economies.

Below is a concise, guide to the key features of the new regime, why they matter, and
what steps every stakeholder should take next. This article speaks to business leaders,
policy advisers, agritech entrepreneurs and anyone with a stake in sustainable food
security.

1. Why a New Act Was Needed

The 1976 Act served the country well in its day, but was ambiguous and by 2025 it was no
longer fit for purpose. It protected only crops that the Minister periodically placed on an
official list, leaving many vegetables, ornamentals and indigenous species outside the IP
umbrella. Its enforcement toolkit was largely civil, providing little deterrent against
largescale infringement. Its farm-seed-saving exception, generous by international
standards, was ill suited to an era of multimillion Rand commercial farms and highly
mobile seed markets.

Meanwhile, biotechnology transformed breeding. Molecular markers, genetic editing and
targeted mutagenesis blurred the lines between “new” and “derived” varieties; breeders
needed explicit rights over essentially derived versions of their flagship cultivars. Export
oriented growers, too, began insisting on protection that foreign investors recognised.
South Africa’s signature on the UPOV 1991 treaty in 2005 signalled intent, but only a
wholly new statute could bring local law into line.
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The result is a framework that rewards genuine innovation with more certain returns,
plugs enforcement gaps, and carefully tailors social exceptions to the lived realities of
small versus large producers.

2. Protection Lasts Longer - and Starts Earlier

Twenty-five or thirty years from grant. The new Act offers 40-50% longer exclusivity
than its predecessor. Varieties of fruit trees, vines, sugar cane and potatoes now enjoy up
to thirty years of market exclusivity; every other species gets twenty-five. That dovetails
with the long juvenile periods and capital intensity typical of tree crops, giving breeders
time to amortise costs and reinvest in the next generation of cultivars.

Automatic provisional protection rights. Under the old system, an applicant had to
request a “protective direction” and forfeit the right to sell propagating material while the
application was examined, often for several years. The new regime flips the logic:
provisional protection vests the moment a complete filing is accepted, and applicants
remain free to commercialise. If someone exploits the candidate variety during the
interim, the breeder can later claim equitable remuneration once the right is granted.

Sole right buffer. Even after grant, the holder enters a protected honeymoon: no
compulsory licence may be issued for five years (most species) or eight years (fruit trees,
vines, sugar cane and potatoes). Only after that window can regulators force a licence in
the public interest - for example, if a staple food variety is not made available on
reasonable terms.

3. A Better Defined Protection Fence Around the Variety
The 2018 Act extends the breeder’s monopoly to:

o Stocking and conditioning - activities like cleaning, drying or coating seed now
require permission.

¢ Harvested material - grain, fruit or tubers produced fromiillicit seed fallinside the
fence unless the breeder had a fair chance to assert rights earlier.

o Essentially derived varieties (EDVs) - “lookalike” mutants or genome edited
tweaks thatrely on the parent’s essential traits cannot be commercialised without
consent.

e Dependent and indistinct varieties - lines that require repeated use of the
protected variety, or that cannot be clearly distinguished, likewise need a licence.

This expansion closes loopholes that once allowed pirates to tweak genetics at the
margin or claim they were merely storing seed rather than selling it.
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4. ATiered, Rules Based Farmers’ Privilege

Few debates are as charged as seed saving. The new Regulations slice the farming
community into socioeconomic strata:

1. Vulnerable household producers - impoverished, often communal land families
who farm for survival.

2. Subsistence household producers - similar scale but less indigent.
3. Smallholders - emerging farmers with turnover up to R1 million.

4. Medium scale commercial farmers - established enterprises up to R10 million
turnover.

5. Largescale and mega corporate producers - the commercial heavyweights of
South African agriculture.

Only the first two tiers may freely save and even exchange seed of protected varieties
among themselves for listed crops. Smallholders can save limited quantities (for
example, twelve kilograms of maize seed a year) strictly for their own holdings, with no
exchange. Everyone above that line must negotiate a royalty bearing licence with the
breeder, notify the quantity saved and label containers clearly. Ornamental crops are
excluded from any privilege, reflecting their purely commercial nature.

For breeders, the message is clear: traditional community resilience is respected, but
largescale reuse without compensationis no longer tolerated. For farmers, the respective
rights are clear; compliance is no longer a grey area but a well defined obligation.

5. Faster, Transparent Application Workflow

Electronic filing and deadlines. Applicants may file an application electronically to
secure a date, provided originals follow within three months. DUS (Distinctness,
Uniformity, Stability) test material must arrive within twenty-four months for most
species and five years for trees and potatoes - extensions are capped to a period not
exceeding the original prescribed period.

Sixty day opposition window. Once the application is published in the new
Plant Variety Journal, third parties have two months to object - far shorter than the old
six-month period. Entrepreneurs monitoring competitors’ pipelines must therefore act
quickly.

Public file access. All application documents - descriptions, photographs,
correspondence - are open for inspection on payment of a modest fee, except the
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pedigree and breeding method. Transparency boosts commercial intelligence, due
diligence and public trust.

6. Enforcement Muscles - Civil and Criminal

Civil remedies remain: injunctions, damages, royalty equivalent compensation and
seizure of infringing goods. What’s new is the teeth: wilful infringement now constitutes
a criminal offence punishable by fines and up to ten years’ imprisonment. That elevates
seed piracy from a mere business risk to a potential loss of liberty, shifting the cost benefit
calculation decisively in favour of compliance.

Inspectors may enter premises, seize suspect material and request foreign DUS dossiers.
The State, once ambiguously exempt, is expressly bound by breeders’rights. Government
departments sourcing seed will need to audit licences as meticulously as private buyers
do.

7. Transitional Bridges and Grace Opportunities

Existing rights granted under the 1976 Act migrate automatically into the new register but
keep their original twenty or twenty-five-year terms. Pending applications filed under the
old law will be examined under that law but once granted, will enjoy the longer new Act
terms.

Most intriguingly, breeders of species previously ineligible for protection now have a
grace window (to be announced by the Minister) in which to file fresh applications despite
prior commercialisation. That presents a limited time opportunity to lockin protection
for niche vegetables, ornamentals or indigenous medicinal plants that had slipped
through the old net.

8. Five Strategic Moves for Breeders and Seed Companies

1. Audit your research and development. |dentify varieties that will qualify for
thirty-year protection and prioritise filing before competitors rush in.

2. Revamp licensing templates. Incorporate EDV clauses and farm saved seed
royalty mechanisms explicitly referencing the new Regulations.

3. Educate distribution partners. From coops to agro-dealers, ensure everyone
understands labelling rules and royalty obligations for medium and largescale
farmers.
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4. Leverage transparency. Monitor the Plant Variety Journal and request file copies
to gauge competitor innovation and spot potential objections early.

5. Budget for enforcement. Criminalreferrals require evidence; set aside resources
for sample testing, investigator fees and liaison with the Registrar’s inspectors.

9. Four Action Points for Farmers

1. Know your category. Turnover thresholds determine your seed saving rights;
ignorance is no defence.

2. Keep records. If you fall within the royalty bearing tiers, document how much
seed you save, when you notified the breeder and what remuneration you paid.

3. Label conscientiously. Failing to mark saved seed as required can turn a simple
licensing matter into infringement.

4. Engage early. Breeders are often willing to negotiate generous licences for farm
saved seed that includes agronomic support and quality assurances.

10. Implications for Investors and Policymakers

For venture capital and impact funds, the extended term and stronger enforcement
de-risk varietal Research and Development, making local breeding programmes more
investable. Startups in gene editing, seed coating- or digital phenotyping can point to
world-class IP protection when courting capital.

Policymakers seeking food security gains can encourage local trials of climate resilient
varieties by signalling that public breeding institutions will use the new law responsibly—
licensing broadly but ensuring a reasonable royalty stream to sustain research.

11. A New Social Contract in the Seed System

At its heart, the 2018 Act asks a simple question: how do we reward creativity in
agriculture without starving small producers of the seed diversity they rely on? The
answer is a calibrated social contract. Innovators receive relatively longer, clearer,
internationally respected rights. Vulnerable farmers retain the age-old practice of saving
seed in community circles. Commercial operations, whose business models depend on
stable, high yield genetics, contribute financially to the breeding cycle through
transparent, licence backed royalties. Society, in turn, benefits from a faster pace of
variety advancement - be it drought tolerant maize, vitamin enriched sweet potatoes or
ornamentals that open export markets.
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12. Looking Ahead

Implementation will not be without difficulty. Breeders must build compliance systems,
the Registrar’s office must adapt to electronic workflows, and inspectors will need
resources to police criminalinfringement. But the direction of travel is clear: South Africa
means business about plant innovation and protection.

For localinnovators, now is the moment to redouble breeding efforts, secure IP promptly
and expand licensing networks across the region. For international seed companies, the
message is equally clear: the playing field is now levelled, and collaborative ventures -
joint trials, tech transfer agreements or co-licensing deals - can flourish under a secure
legal roof.

The seed of the future is being planted today in the pages of the 2018 Act and its
Regulations. Whether it grows into a flourishing, equitable and innovative agricultural
sector will depend on how breeders, farmers, investors and regulators water, weed and
harvest the opportunities it offers.
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